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§ 437-1. Legislative findings and declaration.

The legislature finds that:

(1)  The manufacture, distribution, and sales of motor vehicles in the State vitally affects the general 
economy of the State and the public interest and public welfare;

(2)  Manufacturers of motor vehicles without physical manufacturing facilities within the State and motor 
vehicle distributors doing business in the State through their control over, and relationships and 
transactions with their dealers, branches, and representatives; and

(3)  The geographical location of Hawaii makes it necessary to ensure that motor vehicles, parts and 
dependable service are available within the State to protect and preserve the transportation system and 
the investments of its residents.

The legislature declares, on the basis of the foregoing findings, that it is necessary to regulate and to 
license motor vehicle manufacturers, distributors, dealers, salespersons, and auctions in the State in order 
to prevent frauds, impositions, and other abuses against its residents and to protect and preserve the 
economy and the transportation system of the State. In order to further this intent, the legislature finds that 
this chapter is remedial and shall apply to all franchise agreements existing as of the date of enactment, 
except to the extent that such application violates any provision of the State or federal constitutions.

History

L 1969, c 263, § 1(2); gen ch 1993; am L 1996, c 264, § 1; am L 2003, c 126, § 2; am L 2010, c 164, § 3, effective 
July 1, 2010.

Annotations

Notes

Amendment Notes.

The 2010 amendment, in (2), substituted “without” for “whose” and deleted “are not located” following “facilities”; 
added the second sentence of the concluding language; and made stylistic changes.

Severability.

2010 Haw. Sess. Laws, Act 164, §  10, provides: “If any provision of this Act, or the application thereof to any 
person or circumstance is held invalid, the invalidity does not affect other provisions or applications of the Act, 
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which can be given effect without the invalid provision or application, and to this end the provisions of this Act are 
severable.”

NOTES TO DECISIONS

Plea against enforcement of chapter of sufficient merit to be considered by three-judge court.

 General Motors Corp. v. Burns, 316 F. Supp. 803, 1970 U.S. Dist. LEXIS 10533 (D. Haw. 1970).

Research References & Practice Aids

Research References and Practice Aids

Cross references.

As to the offense of removal of identification marks, see HRS § 708-838.
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§ 437-1.1. Definitions.

As used in this chapter:

“Attachment hardware” means the components and associated fasteners that directly attach the 
bumper to the chassis frame.

“Auction” means any person engaged in the business of selling only motor vehicles by means of 
bidding at a public or private sale, but excludes an auctioneer and any person referred to in paragraph 
(1), (2), (4), or (5) in the definition of dealer, or any person auctioning motor vehicles incidental to an 
auction of other assets, when the auctioneer or person acts in the respective capacity described in this 
section.

“Board” means the motor vehicle industry licensing board created by this chapter.

“Business” includes any activities regularly engaged in by any person or regularly caused to be 
engaged in by the person for the object of gain, benefit, or advantage, either direct or indirect.

“Consumer” means any person who purchases, other than for purposes of resale, a motor vehicle for 
personal, family, household, or business use, any person to whom such motor vehicle is transferred for 
the same purposes during the duration of an express warranty applicable to such motor vehicle, and 
any other person entitled by the terms of such warranty to enforce the obligations of the warranty.

“Credit sale contract” is defined as provided for in section 476-1.

“Dealer” includes “auction” as defined in this section or any person or entity not expressly excluded by 
this chapter who sells three or more vehicles within a calendar year, or who is engaged in the business 
of selling, soliciting, offering, or attempting to negotiate sales, purchases, or exchanges of motor 
vehicles or any interest therein, including options to purchase motor vehicles. The term “dealer” 
excludes a person who sells or purchases motor vehicles in the capacity of:

(1)  A receiver, trustee, personal representative, guardian, or any other person appointed by or 
acting under a judgment or order of any court;

(2)  A public officer while performing official duties;

(3)  A holder of an auction license issued under this chapter when acting within the scope of the 
license;

(4)  An insurance company, finance company, bank, or other financial institution that sells or offers 
for sale motor vehicles repossessed or foreclosed by it under the terms of a credit sale contract or 
security agreement;

(5)  A person not engaged in the business of selling or purchasing motor vehicles who acquires or 
disposes of motor vehicles for the person's own personal, family, or business use; provided that the 
vehicles are acquired or disposed of for the person's use in good faith and not for the purpose of 
evading any provision of this chapter;
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(6)  A consumer consultant who is not engaged in the business of selling, soliciting, offering, or 
attempting to negotiate sales or exchanges of motor vehicles or any interest therein for any dealer, 
and who for a fee provides specialized information and expertise in motor vehicle sales 
transactions to consumers who wish to purchase or lease motor vehicles; provided that the 
consumer consultant shall register and pay a fee to the board prior to offering consultant services; 
or

(7)  A Hawaii bank or its affiliate selling or offering for sale motor vehicles surrendered or 
redelivered to it under the terms of a lease or sold by it pursuant to a purchase option contained in 
a lease.

“Distributor” means any person, resident or nonresident, including a manufacturer, who in whole or in 
part imports, offers for sale, sells, or distributes new motor vehicles to dealers.

“Franchise” or “franchise agreement” means any contract or agreement between a dealer and a 
manufacturer or distributor that authorizes the dealer to engage in the business of selling or purchasing 
any particular make or makes of new motor vehicles or motor vehicle parts manufactured or distributed 
by the manufacturer or distributor, or that establishes rights or obligations, or both, relating to the 
dealer's new motor vehicle operation, including agreements relating to dealership facilities or site 
control.

“Impact speed” means the maximum speed of impact tested upon the bumper of the vehicle pursuant 
to Sections 581.6 and 581.7 of Part 581 of Title 49 of the Code of Federal Regulations.

“Manufacturer” means any person, resident or nonresident, who is engaged in the business of 
manufacturing or assembling new motor vehicles.

“Minor damage to the bumper and attachment hardware” means damage that can be repaired with the 
use of common repair materials and without replacing any parts. In addition, not later than thirty 
minutes after completion of each pendulum or barrier impact test, the bumper face bar shall have no 
permanent deviation greater than three-quarters of one inch from its original contour and position 
relative to the vehicle frame and no permanent deviation greater than three-eighths of one inch from its 
original contour on areas of contact with the barrier face or impact ridge of the pendulum test device, 
measured from a straight line connecting the bumper contours adjoining the contact area.

“Motor vehicle” includes any vehicle, motor vehicle, or truck, as defined in sections 249-1 and 249-2, 
except for tractors, trailers, and amphibious vehicles.

“New motor vehicle” means a motor vehicle that:

(1)  Has not previously been sold to any person except a distributor, wholesaler, or dealer for 
resale, except where the vehicle has not left the dealer’s possession after the sale to a consumer;

(2)  Has not previously been registered or titled in the name of a consumer except where the 
vehicle has not left the dealer’s possession after the sale to a consumer; and

(3)  Has not been driven more than five hundred miles;

provided that where a sale, registration, entitlement, or transfer of title of a motor vehicle, or the 
accrual of mileage thereon, is primarily for the purpose of evading this provision, the motor vehicle 
shall be deemed a new motor vehicle for the purposes of this chapter.

“New motor vehicle dealer” means a dealer who engages in the business of selling, at wholesale or 
retail, new motor vehicles or new and used motor vehicles.

“No damage” means that, when a passenger vehicle is subjected to impact testing conducted pursuant 
to the conditions and test procedures of Sections 581.6 and 581.7 of Part 581 of Title 49 of the Code of 
Federal Regulations, the vehicle sustains no damage to the body and safety systems.
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“Passenger vehicle” includes any vehicle, motor vehicle, or truck designed for carrying twelve persons 
or fewer and subject to impact testing conducted pursuant to Part 581 of Title 49 of the Code of Federal 
Regulations.

“Premises” or “licensed premises” means the premises in connection with which a license has been, or 
is proposed to be, issued, including branch locations. The term “premises” or “licensed premises” is 
substituted for the term “place of business” wherever found in this chapter.

“Relevant market area” means the following:

(1)  In a county with a population of less than five hundred thousand persons according to the most 
recent data of the United States Census Bureau or the data of the department of business, 
economic development, and tourism, the relevant market area shall be the county in which the 
dealer is located; or

(2)  In a county with a population of more than five hundred thousand persons according to the 
most recent data of the United States Census Bureau or the data of the department of business, 
economic development, and tourism, the relevant market area shall be within a radius of six miles 
from the dealership location.

“Retail”, “sale at retail”, “retail sale”, and equivalent expressions, mean the act or attempted act of 
selling a motor vehicle to a person for use as a consumer.

“Sale”, “selling”, and equivalent expressions, mean the act or attempted act, either as principal or an 
agent or in any capacity whatsoever, of selling, bartering, exchanging, or otherwise disposing of, or 
negotiating, or offering, or attempting to negotiate the sale, purchase, or exchange of, or interest in, a 
motor vehicle, including an option to purchase a motor vehicle.

“Salesperson” means any person who for gain or compensation of any kind, directly or indirectly, by 
any form of agreement or arrangement, sells, solicits, offers for sale, exchanges, or otherwise deals in, 
motor vehicles or any interest therein on behalf of any motor vehicle dealer.

“Treasurer” means the director of finance of each county.

“Used motor vehicle” means a motor vehicle other than a new motor vehicle.

“Used motor vehicle dealer” means a dealer who engages in the business of selling at wholesale or 
retail, or both, only used motor vehicles.

“Wholesale” or “sale at wholesale” or “wholesale sale” and equivalent expressions, mean any sale 
other than a retail sale.

History

L 1939, c 258, § 1; am L 1941, c 315, pt of § 1; RL 1945, § 7361; am L 1949, c 163, § 1 and c 168, § 1; am L 1951, 
c 90, pt of § 1; RL 1955, § 160-160; am L 1957, c 302, § 1(1); am L 1959, c 243, § 1(1); am L 1961, c 59, § 1(1); am 
L 1963, c 199, § 1a; am L 1965, c 114, § 1; HRS § 437-1; ren § 437-1.1; am L 1969, c 263, § 1(3); am L 1976, c 
200, pt of § 1; am L 1979, c 182, § 1; am L 1980, c 232, § 23; am L 1984, c 164, § 2; am L 1985, c 68, § 12 and c 
254, § 1; am L 1992, c 109, §§ 2, 3; am L 1992, c 153, § 1; am L 1992, c 202, § 25; am L 1996, c 264, § 2; am L 
1997, c 85, § 1; am L 1997, c 312, § 1; am L 2003, c 67, §§ 1, 2; am L 2003, c 126, §§  3, 12; am L 2010, c 164, § 
4, effective July 1, 2010; am L 2021, c 230, § 10, effective July 6, 2021.

Annotations

Notes
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Amendment Notes.

The 2010 amendment added the definition of “Relevant market area”; in the definition of “Dealer,” added “or entity” 
in the introductory language and “provided that the” in (6); in the definition of “‘Franchise’ or ‘franchise agreement,’” 
added “or ‘franchise agreement’” in the definition heading and added the language beginning with “or that 
establishes” at the end; deleted “or both” following “or retail” in the definition of “New motor vehicle dealer”; and 
made related and stylistic changes.

The 2021 amendment substituted “vehicle that” for “which that” in the definition of “New motor vehicle” and made 
stylistic changes.

Severability.

2010 Haw. Sess. Laws, Act 164, §  10, provides: “If any provision of this Act, or the application thereof to any 
person or circumstance is held invalid, the invalidity does not affect other provisions or applications of the Act, 
which can be given effect without the invalid provision or application, and to this end the provisions of this Act are 
severable.”

Research References & Practice Aids

Research References and Practice Aids

Cross references.

As to duty of dealer to notify director of typographical error in certificate of registration or certificate of ownership, 
see § 286-47.

Hierarchy Notes:

HRS Div. 2, Title 25

HRS Div. 2, Title 25, Ch. 437

HRS Div. 2, Title 25, Ch. 437, Pt. I
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§ 437-2. Licenses.

(a)  No person shall engage in the business as or serve in the capacity of, or act as a motor vehicle dealer, 
salesperson, auction, manufacturer, or distributor in this State, or otherwise engage in the business of 
selling or negotiating for the purchase of motor vehicles in this State without being licensed as provided in 
this chapter. A license issued under this chapter shall authorize the holder to engage in the business or 
activities permitted by the license, only in the county for which the license is issued.

(b)  A license issued under this chapter shall authorize the holder to engage in the same business at:

(1)  Branch locations in the same county for which the license is issued during the term thereof; 
provided that each branch location of a motor vehicle dealer is approved by the board; or

(2)  Other motor vehicle dealer locations located in the same county and affiliated by common 
ownership with the location for which the license is issued during the term thereof; provided that each 
motor vehicle dealer location affiliated by common ownership shall obtain prior approval from the board 
before transferring salespersons between dealer locations.

For purposes of this subsection, “common ownership” shall include entities that have the same exact 
ownership, whether through individuals, corporations, trusts, or other entities.

(c)  A dealer’s license issued to a sole proprietorship or partnership shall authorize the sole proprietor or 
general partner to engage in the business of a salesperson without a license therefor, only for and in the 
business of the holder of the dealer’s license and only for the county in which the license is issued.

(d)  In the event of the dissolution of a partnership, holding a current license issued under this chapter, due 
to the death of one or more partners, the surviving partners may operate the business under the license for 
the remaining effective term of the license but not to exceed sixty days. In the event of the death or 
bankruptcy of the holder of a current license issued under this chapter, the duly appointed personal 
representative or receiver or trustee in bankruptcy, whichever the case may be, may operate the business 
under the license for the remaining effective term of the license.

(e)  Notwithstanding any provisions of this chapter, the authority of any state or county agency to purchase 
motor vehicles for state or county use from any dealer licensed under this chapter shall not be limited or 
conditioned. Any dealer licensed under this chapter may sell vehicles to any state or county agency.

History

L 1939, c 258, § 2; RL 1945, § 7362; am L 1951, c 90, pt of § 1; RL 1955, § 160-161; am L 1957, c 302, § 1(2); am 
L 1961, c 59, § 1(2); am L 1963, c 199, § 1b; HRS § 437-2; am L 1969, c 263, § 1(4); am L 1976, c 200, pt of § 1; 
am L 1992, c 45, § 1; gen ch 1993; am L 1996, c 264, § 3; am L 2003, c 126, § 4; am L 2018, c 163, § 3, effective 
July 1, 2018.

Annotations
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Notes

Amendment Notes.

The 2018 amendment redesignated former (b) as the introductory language of (b) and (b)(1); added (b)(2) and the 
concluding language of (b); and made related changes.

NOTES TO DECISIONS

Conflict with Federal Transit Administration's requirements.

Unpublished decision: Haw. Rev. Stat. § 29-15 authorized a city to exclude Haw. Rev. Stat. ch. 437  motor vehicle 
dealer licensing requirements from federally-funded  solicitation for paratransit vehicles because chapter 437 
contained  in-state dealer and location requirements that conflicted with the  Federal Transit Administration’s 
requirements that prohibited  the city from limiting the request for bids to in-state dealers and  from imposing 
geographical preferences or location requirements. In re Soderholm Sales & Leasing, Inc. v. Dep't of Budget & 
Fiscal Servs., 131 Haw. 59, 314 P.3d 849, 2013 Haw. App. LEXIS 649 (Haw. Ct. App. 2013).

Construction with other law.

Unpublished decision: Because Haw. Rev. Stat. § 29-15, relating to conflicts between federal and state law,  and 
Haw. Rev. Stat. ch. 437, relating to motor vehicle industry licensing,  do not appear to relate to the same subject 
matter, a trial court  did not err by declining to apply the three-pronged conflicts analysis  to the interpretation of the 
statutes. In re Soderholm Sales & Leasing, Inc. v. Dep't of Budget & Fiscal Servs., 131 Haw. 59, 314 P.3d 849, 
2013 Haw. App. LEXIS 649 (Haw. Ct. App. 2013).

Research References & Practice Aids

Research References and Practice Aids

Cross references.

As to registration of new unlicensed vehicle which is not within the State, see § 286-50.

Hierarchy Notes:

HRS Div. 2, Title 25

HRS Div. 2, Title 25, Ch. 437

HRS Div. 2, Title 25, Ch. 437, Pt. I
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§ 437-15. Principals held responsible.

Every holder of a license issued under this chapter may be held responsible for the conduct of the holder’s 
agents and employees in all transactions regarding motor vehicles, motor vehicle parts, franchises, and 
transactions involving a subject or matter within the jurisdiction of the board. No licensee shall permit any 
person not licensed under this chapter to sell or exchange or offer to sell or exchange any motor vehicle on 
the premises specified in the license or to sell or exchange any motor vehicle on behalf of the licensee off 
the premises specified in the license.

History

L 1959, c 243, § 1(7); am L 1961, c 59, § 1(8); Supp, § 160-167.66; HRS § 437-15; am L 1969, c 263, § 1(10); am L 
1978, c 92, § 1; am imp L 1984, c 90, § 1.

Annotations

Research References & Practice Aids
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§ 437-27. Change of status, notice.

If the status of any licensee changes during the period for which the license is issued because of:

(1)  Changes in officers, directors, or limited partners of the licensee or termination of the employment 
of any licensed salesperson;

(2)  The transfer of more than ten per cent of the ownership of the licensee to one person;

(3)  The termination of a licensed premises by a dealer or auction or the acquiring or termination of a 
franchise; or

(4)  The assignment of any part of the licensee's assets for the benefit of creditors;

the licensee shall within fifteen days thereafter file with the board notice of such change containing 
such information as may be required by the board; provided that nothing contained in this section shall 
limit the power of the board to suspend, revoke, or deny the renewal of such license or impose any 
other penalty authorized by this chapter. A manufacturer or distributor shall give written notice to the 
board pursuant to section 437-58, of its intent to terminate, discontinue, cancel, or fail to renew a 
franchise agreement.

History

L 1939, c 258, § 8; RL 1945, § 7372; am L 1951, c 90, pt of § 1; RL 1955, § 160-172; am L 1957, c 302, § 1(19); 
am L 1961, c 59, § 1(14); HRS § 437-27; am L 1969, c 263, § 1(15); gen ch 1993; am L 1996, c 264, § 9; am L 
2010, c 164, § 5, effective July 1, 2010.

Annotations

Notes

Amendment Notes.

The 2010 amendment added the second sentence of the concluding language and made a stylistic change.

Severability.

2010 Haw. Sess. Laws, Act 164, §  10, provides: “If any provision of this Act, or the application thereof to any 
person or circumstance is held invalid, the invalidity does not affect other provisions or applications of the Act, 
which can be given effect without the invalid provision or application, and to this end the provisions of this Act are 
severable.”
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§ 437-33. Coercion by manufacturer or distributor unlawful.

No person, being a manufacturer or distributor of motor vehicles, or being an officer, agent, or 
representative of such manufacturer or distributor, shall induce or coerce, or attempt to induce or coerce, 
any retail motor vehicle dealer or prospective retail motor vehicle dealer to sell or refuse to sell all or any 
portion of the dealer’s retail installment contracts to any person or class of persons designated by the 
manufacturer or distributor, by means of any statement, suggestion, promise, or threat, made directly or 
indirectly, that the manufacturer or distributor will in any manner injure or benefit such a dealer, or by 
means of any act of the manufacturer or distributor that has benefited or injured the dealer, or by means of 
any statement or representation, made directly or indirectly, that the dealer is under any obligation 
whatsoever to make or refuse to make such sale.

History

L 1939, c 258, § 17; RL 1945, § 7378; am L 1951, c 90, pt of § 1; RL 1955, § 160-178; HRS § 437-33; am imp L 
1984, c 90, § 1.

Annotations

Research References & Practice Aids
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§ 437-34. Credit sale contracts, when purchase of unlawful.

No person engaged in the business of buying credit sale contracts from motor vehicle dealers in this State, 
and no officer, agent, or representative of such person, shall purchase or attempt to purchase any such 
credit sale contract from any motor vehicle dealer in this State:

(1)  When the dealer in consequence of any contract, agreement, or arrangement between such person 
and a manufacturer or distributor supplying motor vehicles to the dealer has been induced or coerced 
to sell such credit sale contract by means of any statement, suggestion, promise, or threat, made, 
directly or indirectly, that the manufacturer or distributor supplying motor vehicles to the dealer would in 
any manner injure or benefit the dealer, or by means of any act of the manufacturer or distributor that 
has benefited or injured the dealer, or by means of any statement or representation, made, directly or 
indirectly, that the dealer is under any obligation whatsoever to make such sale;

(2)  When such person has received or has contracted to receive from any manufacturer or distributor 
supplying motor vehicles to the dealer, or has given or contracted to give to the manufacturer or 
distributor, any subsidy or thing of service or value, where the effect of the giving or receiving of such 
subsidy or thing of service or value may be to lessen or eliminate competition in the business of 
purchasing credit sale contracts from motor vehicle dealers or tend to grant an unfair trade advantage 
or to create a monopoly in such person.

History

L 1939, c 258, § 18; RL 1945, § 7379; am L 1951, c 90, pt of § 1; RL 1955, § 160-179; HRS § 437-34; am L 1987, c 
283, § 29.

Annotations

Research References & Practice Aids
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§ 437-35. Penalty.

Any person who violates any provision of this chapter or rules of the board, or who engages in the business 
as, or serves in the capacity of, or acts as a motor vehicle dealer, salesperson, auction, manufacturer, or 
distributor in the State or otherwise engages in the business of selling or negotiating for the purchase of 
motor vehicles in this State without being licensed as provided in this chapter, shall be fined not more than 
$1,000, and each day's violation or failure to comply shall be deemed a separate offense.

History

L 1939, c 258, § 19; RL 1945, § 7380; am L 1951, c 90, pt of § 1; RL 1955, § 160-180; am L 1957, c 302, § 1(22); 
HRS § 437-35; am L 1974, c 99, § 1; am L 1986, c 152, § 3; gen ch 1992; am L 1996, c 264, § 12; am L 2003, c 
126, § 10.

Annotations
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§ 437-35.5. Misdemeanor.

Any person who is convicted of violating any provision of this chapter or rules of the board, or who engages 
in the business as or serves in the capacity of, or acts as a motor vehicle dealer, salesperson, auction, 
manufacturer, or distributor in the State or otherwise engages in the business of selling or negotiating for 
the purchase of motor vehicles in this State without being licensed as provided in this chapter, shall have 
committed a misdemeanor and be subject to a fine of not more than $1,000, or imprisoned not more than 
one year, or both.

History

L 1986, c 152, § 1; am L 1996, c 264, § 13; am L 2003, c 126, § 11.
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§ 437-36. Injunction; damages.

The motor vehicle industry licensing board or any person, firm, or corporation or any trade association may 
maintain a suit to enjoin the performance or the continuance of any act or acts by a person acting without a 
license where a license is required by this chapter, and if injured thereby, for the recovery of damages. If in 
the suit the court finds that the defendant has violated or is violating any of the provisions of this chapter it 
may enjoin the defendant from further violation thereof. It shall not be necessary that actual damages to the 
plaintiff or petitioner be alleged or proved. Plaintiff or petitioner shall be entitled, if the plaintiff or petitioner 
procures a decree hereunder, to a reasonable attorney’s fee to be allowed by the court.

History

L 1949, c 163, § 2; am L 1951, c 90, pt of § 1; RL 1955, § 160-181; HRS § 437-36; am L 1969, c 263, § 1(22); am 
imp L 1984, c 90, § 1.
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Cross references.
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§ 437-39. Enforcement.

When necessary, the board may enforce this chapter, including any rule adopted thereunder or decision 
rendered thereunder by applying to the circuit court for any relief which may be appropriate, including 
injunctive relief. Further, the board may apply to the circuit court for any relief which may be appropriate 
including injunctive relief to enjoin any licensee or other person who violates or threatens to violate any 
provision of this chapter, including any rule adopted thereunder.

History

L 1973, c 129, § 1(j); am L 1996, c 264, § 14.
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§ 437-41. Liberal interpretation.

All provisions in this chapter shall be liberally interpreted to protect the public from fraud in the business of 
purchasing or selling motor vehicles and to protect the investments of its citizens in motor vehicles and 
dealerships and to protect the transportation system of the State and shall further be interpreted to affect 
existing as well as future franchise agreements.

History

L 1939, c 258, § 24; RL 1945, § 7384; am L 1951, c 90, pt of § 1; RL 1955, § 160-185; am L 1957, c 302, § 1(26); 
am L 1961, c 59, § 1(16); HRS § 437-41; am L 1969, c 263, § 1(21).

Annotations

Research References & Practice Aids

Hierarchy Notes:

HRS Div. 2, Title 25

HRS Div. 2, Title 25, Ch. 437

HRS Div. 2, Title 25, Ch. 437, Pt. I

Michie's™ Hawaii Revised Statutes Annotated
Copyright © 2022 Matthew Bender & Company, Inc.
a member of the LexisNexis Group. All rights reserved.

End of Document



HRS § 437-51

 This document is current through Act 278 of 2022 Legislative Session. Subject to changes by Revisor pursuant to 
HRS 23G-15.

Michie's™ Hawaii Revised Statutes Annotated  >  Division 2. Business (Titles 22 — 27)  >  Title 25 
Professions and Occupations (Chs. 436 — 472)  >  Chapter 437 Motor Vehicle Industry Licensing 
Act (Pts. I — II)  >  Part II. Manufacturer, Distributor, and Dealer Disputes (§§ 437-51 — 437-59)

[§ 437-51.] Dispute resolution.

(a)  In any dispute among a manufacturer, distributor, or dealer on matters governed by this part, the 
manufacturer, distributor, or dealer may seek a hearing from the department of commerce and consumer 
affairs.

(b)  The office of administrative hearings of the department of commerce and consumer affairs shall accept 
no more than thirty requests for hearing per fiscal year under this section. The office of administrative 
hearings may reject a request for a hearing if in the opinion of the hearings officer the matter presented 
does not involve the interpretation or enforcement of the provisions of this chapter. The director of 
commerce and consumer affairs shall appoint a hearings officer pursuant to section 26-9(f) who shall have 
jurisdiction to review any request for hearing filed under this section. The hearings officer shall have the 
power to issue subpoenas, administer oaths, hear testimony, find facts, make conclusions of law, and issue 
written decisions that shall be final and conclusive, unless a party adversely affected by the decision files 
an appeal in the circuit court under section 91-14. All information so provided in and for the hearing shall be 
sealed and not subject to public review or access. The information shall also remain confidential and not 
subject to public access or review on appeal pursuant to section 91-14.

(c)  The party requesting the hearing shall file a petition with the department of commerce and consumer 
affairs specifying the specific provisions of this chapter that are in issue; the interpretation or enforcement 
sought; the legal and factual basis for the interpretation or enforcement sought; and the remedy or 
remedies sought. The party requesting a hearing under this section shall provide a copy of the petition to 
the board at the time the petition is filed. Each adverse party shall file a response with the department of 
commerce and consumer affairs.

(d)  Hearings under this section shall be conducted pursuant to chapter 91 and rules adopted by the 
department of commerce and consumer affairs. The burden of proof, including the burden of producing the 
evidence and the burden of persuasion, shall be upon the party initiating the proceeding, unless otherwise 
specified in this chapter. The standard of proof required shall be by a preponderance of the evidence.

(e)  The hearings officer shall issue written findings of fact, conclusions of law, and an order as 
expeditiously as practicable after the hearing has been concluded.

(f)  The prevailing party in any proceeding brought under this section shall provide a copy of the hearings 
officer's written findings of fact, conclusions of law, and order to the board within ten days of receipt of the 
written findings of fact, conclusions of law, and order.

(g)  Each party to the hearing shall bear the party's own costs, including attorney's fees. Both parties shall 
share equally in the cost of the hearing, including any allocable departmental overhead attributable to the 
hearing.

(h)  Any party to a proceeding brought under this section who is aggrieved by a final decision of a hearings 
officer may apply for judicial review of that decision pursuant to section 91-14; provided that any party 
seeking judicial review pursuant to section 91-14 shall be responsible for the costs of preparing the record 
on appeal, including the cost of preparing the transcript of the hearing. Any party aggrieved by a final 
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decision of a hearings officer who applies for judicial review under this section shall provide a copy of the 
party's application for judicial review to the board within ten days of filing the application for judicial review.

(i)  The department of commerce and consumer affairs may adopt rules, pursuant to chapter 91, to 
effectuate the purpose of this section and to implement its provisions, including fees to recover the cost of 
hearings.

History

L 2010, c 164, § 2, effective January 1, 2011.

Annotations

Notes

Editor's note.

2010 Haw. Sess. Laws, Act 164, § 11, provides: “This Act shall take effect on July 1, 2010; provided that section 
437-51, Hawaii Revised Statutes, shall take effect on January 1, 2011.”
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§ 437-52. Reciprocal rights and obligations among dealers, manufacturers, 
and distributors of motor vehicles.

(a)  A manufacturer or distributor shall not:

(1)  Require any dealer in the State to enter into any agreement with the manufacturer or distributor or 
any other party that requires the law of another jurisdiction to apply to any dispute between the dealer 
and manufacturer or distributor, or requires that the dealer bring an action against the manufacturer or 
distributor in a venue outside of Hawaii, or requires the dealer to agree to arbitration or waive its rights 
to bring a cause of action against the manufacturer or distributor, unless done in connection with a 
settlement agreement to resolve a matter or pending dispute between a manufacturer or distributor, or 
officer, agent, or other representative thereof, and the dealer; provided that such agreement has been 
entered voluntarily for adequate and valuable consideration; and provided further that the renewal or 
continuation of a franchise agreement shall not by itself constitute adequate and valuable 
consideration;

(2)  Require any dealer in the State to enter into any agreement with the manufacturer or distributor or 
any other party, to prospectively assent to a release, assignment, novation, waiver, or estoppel, which 
instrument or document operates, or is intended by the applicant or licensee to operate, to relieve any 
person from any liability or obligation of this chapter, unless done in connection with a settlement 
agreement to resolve a matter or pending dispute between a manufacturer or distributor, or officer, 
agent, or other representative thereof, and the dealer; provided that such agreement has been entered 
voluntarily for adequate and valuable consideration; and provided further that the renewal or 
continuation of a franchise agreement shall not by itself constitute adequate and valuable 
consideration;

(3)  Cancel or fail to renew the franchise agreement of any dealer in the State without providing notice, 
and without good cause and good faith, as provided in section 437-58;

(4)  Refuse or fail to offer an incentive program, bonus payment, holdback margin, or any other 
mechanism that effectively lowers the net cost of a vehicle to any franchised dealer in the State if the 
incentive, bonus, or holdback is made to one or more same line make dealers in the State;

(5)  Unreasonably prevent or refuse to approve the relocation of a dealership to another site within the 
dealer’s relevant market area. The dealer shall provide the manufacturer or distributor with notice of the 
proposed address and a reasonable site plan of the proposed location. The manufacturer or distributor 
shall approve or deny the request in writing no later than sixty days after receipt of the request. Failure 
to deny the request within sixty days constitutes approval;

(6)  Require a dealer to construct, renovate, or make substantial alterations to the dealer’s facilities 
unless the manufacturer or distributor can demonstrate that such construction, renovation, or alteration 
requirements are reasonable and justifiable based on reasonable business consideration, including 
current and reasonably foreseeable projections of economic conditions existing in the automotive 
industry at the time such action would be required of the dealer, and agrees to make a good faith effort 
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to make available, at the dealer’s option, a reasonable quantity and mix of new motor vehicles, which, 
after a reasonable analysis of market conditions, are projected to meet the sales level necessary to 
support the increased overhead incurred by the dealer as a result of the required construction, 
renovation, or alteration; provided that a dealer may be required by a manufacturer or distributor to 
make reasonable facility improvements and technological upgrades necessary to support the 
technology of the manufacturer’s or distributor’s vehicles. If the dealer chooses not to make such facility 
improvements or technological upgrades, the manufacturer or distributor shall not be obligated to 
provide the dealer with the vehicles which require the improvements or upgrades or any corresponding 
incentives or benefits. A manufacturer or distributor may not require a dealer to construct, renovate, or 
make substantial alterations to the dealer’s facility if the dealer has completed a construction, 
renovation, or substantial alteration to the same component of the facility that was required and 
approved by the manufacturer or distributor within the previous ten years. For purposes of this 
paragraph, a “substantial alteration” means an alteration that has a major impact on the architectural 
features, characteristics, appearance, or integrity of a structure or lot. The term “substantial alteration” 
does not include routine maintenance, such as painting and repairs reasonably necessary to maintain a 
dealership facility in attractive condition, or any changes to items protected by federal intellectual 
property rights. If a dealer has completed facility construction, renovation, or substantial alteration 
under an incentive program, the manufacturer or distributor may not deny a dealer payment or benefits 
according to the terms of that program in place when the dealer began to perform under the program. If 
the incentive program under which the dealer completed a facility construction, renovation, or 
substantial alteration on or after January 1, 2016, does not contain a specific time period during which 
the manufacturer or distributor must provide payments or benefits to a dealer, then the manufacturer or 
distributor may not deny the dealer payment or benefits under the terms of that incentive program, as it 
existed when the dealer began to perform under the program for the balance of ten years after the 
manufacturer or distributor made the program available to the dealer, regardless of whether the 
manufacturer’s or distributor’s facility program has been changed or canceled. This paragraph shall not 
be construed to require a manufacturer or distributor to provide payment or benefits if changes have 
been made to the facility since the manufacturer’s or distributor’s approval that would render the facility 
non-compliant, regardless of whether the manufacturer’s or distributor’s image program has changed. 
Facility changes that are necessitated due to damage sustained from a natural disaster or as a result of 
necessary safety upgrades shall not be considered a change to the facility that renders the facility non-
compliant; provided that those facility changes substantially restore the facilities to the previous or 
current compliant state. Eligibility for facility-related incentives under this paragraph shall not apply to:

(A)  Lump sum payments for the cost of the facility upgrade;

(B)  Payments on a per vehicle basis; and

(C)  Any facility-related incentive program in effect with one or more dealers in the State on the 
effective date of this Act.

Nothing in this paragraph shall be construed to allow a franchised motor vehicle dealer to impair or 
eliminate a manufacturer’s or distributor’s intellectual property or trademark rights and trade dress 
usage guidelines; impair other intellectual property interests owned or controlled by the 
manufacturer or distributor, including the design and use of signs; or refuse to change the design or 
branding of any signage or other branded items required by a manufacturer or distributor at any 
time, if the manufacturer or distributor requires those changes of all of its franchised dealers 
nationally;

(7)  Require the dealer to establish or maintain an exclusive showroom or facility unless justified by 
current and reasonably expected future economic conditions existing in the dealer’s market and the 
automobile industry at the time the request for an exclusive showroom or facility is made; provided that 
the foregoing shall not restrict the terms and conditions of any agreement for which the dealer has 
voluntarily accepted separate and valuable consideration;
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(8)  Condition the award of an additional franchise on the dealer entering a site control agreement or 
the dealer waiving its rights to protest the manufacturer’s or distributor’s award of an additional 
franchise within the dealer’s relevant market area; provided that the foregoing shall not restrict the 
terms and conditions of any agreement for which the dealer has voluntarily accepted separate and 
valuable consideration;

(9)  Require a dealer or the dealer’s employees to attend a training program that does not relate directly 
to the sales or service of a new motor vehicle in the line make of that sold or serviced, or both, by the 
dealer;

(10)  Require a dealer to pay all or part of the cost of an advertising campaign or contest, or purchase 
any promotional materials, showroom, or other display decorations or materials at the expense of the 
dealer without the consent of the dealer, which consent shall not be unreasonably withheld;

(11)  Implement or establish a customer satisfaction index or other system measuring a customer’s 
degree of satisfaction with a dealer as a sale or service provider unless any such system is designed 
and implemented in such a way that is fair and equitable to both the manufacturer and the dealer. In 
any dispute between a manufacturer, distributor, and a dealer, the party claiming the benefit of the 
system as justification for acts in relation to the franchise shall have the burden of demonstrating the 
fairness and equity of the system both in design and implementation in relation to the pending dispute. 
Upon request of any dealer, a manufacturer or distributor shall disclose in writing to such dealer a 
description of how that system is designed and applied to such dealer;

(12)  Implement or establish an unreasonable, arbitrary, or unfair sales or service performance 
standard in determining a dealer’s compliance with a franchise agreement. If the sales or service 
performance standard is to be used as the basis for a termination of a dealer, then the performance 
standard shall be deemed unreasonable, arbitrary, or unfair if the standard does not include material 
and relevant local market factors, including but not limited to the geography of the dealer’s assigned 
territory as set forth in the franchise agreement, market demographics, change in population, product 
popularity, number of competitor dealers, and consumer travel patterns;

(13)  Implement or establish a system of motor vehicle allocation or distribution to one or more of its 
dealers that is unfair, inequitable, or unreasonably discriminatory. As used in this paragraph, “unfair” 
includes without limitation, requiring a dealer to accept new vehicles not ordered by the dealer or the 
refusal or failure to offer to any dealer all models offered to its other same line make dealers in the 
State. The failure to deliver any motor vehicle shall not be considered a violation of this section if such 
failure is due to an act of God, work stoppage, or delay caused by a strike or labor difficulty, shortage of 
products or materials, freight delays, embargo, or other causes of which the motor vehicle franchisor 
shall have no control. Notwithstanding the foregoing, a dealer may be required by a manufacturer or 
distributor to make reasonable facility improvements and technological upgrades necessary to support 
the technology of the manufacturer’s or distributor’s vehicles. If the dealer chooses not to make such 
facility improvements or technological upgrades, the manufacturer or distributor shall not be obligated 
to provide the dealer with the vehicles which require the improvements or upgrades; or

(14)  Require a dealer that is constructing, renovating, or substantially altering its dealership facility to 
purchase goods, building materials, or services for the dealership facility, including but not limited to 
office furniture, design features, flooring, and wall coverings, from a vendor chosen by the manufacturer 
or distributor if: goods, building materials, or services of a substantially similar appearance, function, 
design, and quality are available from other sources; and the franchised motor vehicle dealer has 
received the manufacturer’s or distributor’s approval; provided that this approval shall not be 
unreasonably withheld or unreasonably delayed. In the event that a manufacturer or distributor does 
not approve the dealer’s use of substantially similar goods, building materials, or services, the 
manufacturer or distributor shall provide the dealer, in writing at the time of disapproval, a detailed list 
of reasons why the proposed substantially similar items are not acceptable. Nothing in this paragraph 
shall be construed to allow a franchised motor vehicle dealer to impair or eliminate a manufacturer’s or 
distributor’s intellectual property or trademark rights and trade dress usage guidelines or impair other 
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intellectual property interests owned or controlled by the manufacturer or distributor, including the 
design and use of signs.

(b)  Notwithstanding the provisions of any franchise agreement, a manufacturer or distributor shall not 
require a dealer to provide its consumer and proprietary data, or access the dealer’s data management 
system to obtain consumer and proprietary data, unless written consent is provided by the dealer.

(c)  Notwithstanding the provisions of any franchise agreement, a manufacturer or distributor:

(1)  Shall allow a dealer to furnish consumer and proprietary data in a widely-accepted file format, such 
as comma-separated values, and through a third-party vendor selected by the dealer;

(2)  May not require a dealer to grant the manufacturer or distributor access to the dealer’s data 
management system to obtain consumer and proprietary data;

(3)  May access or obtain consumer data directly from a dealer’s data management system only with 
the express written consent of the dealer;

(4)  May not take any adverse action against a dealer for refusing to grant access to the dealer’s data 
management system;

(5)  May require that a dealer of the manufacturer or distributor provide consumer data and proprietary 
data that pertains to any of the following:

(A)  Claims for warranty parts or repairs;

(B)  Data pertaining to the sale and delivery of a new or certified pre-owned vehicle of any line 
make of the manufacturer or distributor;

(C)  Safety or recall obligations;

(D)  Validation and payment of customer or dealer incentives;

(E)  Analytics; or

(F)  Reasonable marketing purposes for the benefit of the providing dealer;

(6)  May not require a dealer to grant access to the dealer’s data management system through the 
franchise agreement or as a condition of renewal or continuation of the franchise agreement;

(7)  May not release or cause to be released nonpublic personal information about a dealer’s 
customers, as defined in title 15 United States Code section 6809(4), to:

(A)  Another dealer unless the franchise has been terminated, the customer has relocated out of 
the State or to a different island in the State, or the dealer whose information is being released has 
provided written consent; or

(B)  Any other third party unless the manufacturer or distributor provides the dealer with advanced 
written notice that the manufacturer or distributor intends to distribute the information to the third 
party; and

(8)  Shall indemnify the dealer for any third-party claims asserted against or damages incurred by the 
dealer to the extent the claims or damages are caused by the access to and unlawful disclosure of 
consumer and proprietary data resulting from a breach caused by the manufacturer or distributor or a 
third party to which the manufacturer or distributor has provided the consumer and proprietary data in 
violation of this section, the written consent granted by the dealer, or other applicable state or federal 
law.

(d)  Written consent under subsection (c)(3):

(1)  Shall be separate from the dealer franchise agreement;

(2)  Shall be executed by the dealer; and

(3)  May be withdrawn by the dealer upon thirty days’ written notice to the manufacturer or distributor.
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(e)  For purposes of this section:

“Consumer and proprietary data” means a dealer’s customer and prospective customer information, 
customer lists, service files, transaction data, or other proprietary business information. “Consumer and 
proprietary data” does not include the same or similar data which is obtained by a manufacturer from 
any other source.

“Data management system” means a computer hardware or software system that is owned, leased, or 
licensed by a dealer, including a system of web-based applications, and is located at the dealership or 
hosted remotely, which stores and provides access to consumer and proprietary data collected and 
which is stored by the dealer or on behalf of a dealer.

History

L 2010, c 164, § 2, effective July 1, 2010; am L 2018, c 163, § 4, effective July 1, 2018.

Annotations

Notes

Amendment Notes.

The 2018 amendment  rewrote the section; and made a stylistic change.

Notes to Decisions

Miscellaneous.

Where a motorcycle manufacturer argued that retroactive application of  Haw. Rev. Stat. § 437-52(1) violated 
Contract Clause in U.S. Constitution, § 437-52(1) did not substantially impair the parties' contractual relationship; 
the manufacturer and the distributor freely contracted, in § 19.3 of the distribution agreement, for application of the 
Hawai'i Motor Vehicle Industry Licensing Act, and application of it did not defeat the parties' expectations.  Cycle 
City, Ltd. v. Harley-Davidson Motor Co., 81 F. Supp. 3d 993, 2014 U.S. Dist. LEXIS 181522 (D. Haw. 2014).

In a case   arising from the non-renewal of a distributorship agreement in which   a motorcycle manufacturer filed a 
Fed. R. Civ. P. 12(b)(6) motion to dismiss, the distributor's allegations were   sufficient to state a claim under Haw 
Rev. Stat. § 437-28(a)(21)(A) and (C), but the distributor had not sufficiently alleged   violation of haw. Rev. Stat. §§ 
437-52 and 437-58. Cycle City, Ltd. v. Harley-Davidson Motor Co., 81 F. Supp. 3d 993, 2014 U.S. Dist. LEXIS 
181522 (D. Haw. 2014).

Since the retroactive application of Haw. Rev. Stat. §§ 437-52(3) and 437-58 did not violate the Contract Clause in 
the U.S. Constitution, a distributor could amend his complaint to allege violations of those sections. Cycle City, Ltd. 
v. Harley-Davidson Motor Co., 81 F. Supp. 3d 993, 2014 U.S. Dist. LEXIS 181522 (D. Haw. 2014).

Conflict with agreement terms.

Where a motorcycle manufacturer moved to transfer venue, which the district court construed as a motion to 
dismiss on forum non conveniens grounds, based on a valid forum selection clause in a distribution agreement, 
under the express language of § 19.3 of the distribution agreement, because the selection of Wisconsin as the 
exclusive forum conflicted with Haw. Rev. Stat. §§ 437-28.5(b) and 437-52(1), the provisions of the Hawai'i Motor 
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Vehicle Industry Licensing Act controlled. Cycle City, Ltd. v. Harley-Davidson Motor Co., 81 F. Supp. 3d 993, 2014 
U.S. Dist. LEXIS 181522 (D. Haw. 2014).
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[§ 437-53.] Sale, assignment, or transfer of franchise to qualified purchaser.

(a)  A manufacturer or distributor shall not unreasonably withhold consent to the sale, assignment, or 
transfer of the franchise to a qualified purchaser capable of being licensed as a dealer.

(b)  The dealer shall notify the manufacturer or distributor, in writing, of its desire to sell, assign, or transfer 
its franchise and identify the proposed transferee's name, address, financial qualifications, and business 
experience. Along with such notice, the dealer shall also provide the manufacturer or distributor with 
completed application forms and related information generally used by the manufacturer or distributor to 
conduct its review of such a proposal, and a copy of all agreements regarding the proposed sale, 
assignment, or transfer. The manufacturer or distributor shall, within thirty days of receipt of the application 
and all supporting documentation as specified therein, review the application and identify in writing the 
additional information, data, or documents, if any, needed by the manufacturer or distributor to complete its 
review. If the manufacturer or distributor does not reject the application within sixty days of receipt of the 
completed application and all supporting documentation or within sixty days of receipt of any additional 
information, data, or documents timely requested by the manufacturer or distributor, the application shall be 
considered approved, unless the sixty-day deadline is extended by mutual agreement of the manufacturer 
or distributor and the dealer.

(c)  If a manufacturer or distributor denies a dealer's proposed sale, assignment, or transfer of the 
franchise, the dealer may file a petition in the manner prescribed in section 437-51, within sixty days of the 
notice of denial. The manufacturer or distributor shall have the burden of proof to demonstrate at a hearing 
pursuant to a timely filed complaint that the proposed transferee is not of good moral character or does not 
meet the written, reasonable, and uniformly applied business standards or qualifications of the 
manufacturer relating to the financial qualifications of the transferee and business experience of the 
transferee or the transferee's executive management.

History

L 2010, c 164, § 2, effective July 1, 2010.

Annotations

Research References & Practice Aids
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[§ 437-54.] Transfer of franchise to successor who is not a qualified 
purchaser.

(a)  A manufacturer or distributor shall not refuse or fail to give effect, unless it has good cause, to the 
dealer's designated successor, whether designated by will, other estate planning document, or written 
notice to the manufacturer or distributor either while the dealer was living or within ninety days of the 
dealer's death or incapacity.

(b)  In determining whether good cause exists for the manufacturer's or distributor's refusal to honor the 
succession, the manufacturer or distributor shall have the burden to prove that the successor is not of good 
moral character, is not willing to be bound by the terms of the franchise agreement, and is either not 
qualified to operate the dealership or fails to demonstrate that the dealership will be operated by a qualified 
executive manager.

(c)  The designated successor shall furnish written notice to the manufacturer or distributor including all 
necessary application forms and related information customarily required by the manufacturer or distributor 
of the successor's intention to succeed to the ownership of the new motor vehicle dealership within sixty 
days prior to the designee's actual proposed succession to dealership ownership for the manufacturer or 
distributor to determine whether the proposed successor meets the normal, reasonable, and uniformly 
applied standards for the grant of an application as a new motor vehicle dealer.

(d)  The manufacturer or distributor shall notify the proposed successor of its belief that good cause exists 
to refuse to honor the succession within sixty days after receipt of the notice of the proposed successor's 
intent to succeed the franchise, and the manufacturer or distributor shall detail its reasons why it believes 
good cause exists to deny the succession.

(e)  A proposed successor may file a petition in the manner prescribed in section 437-51 within sixty days 
after receipt of the manufacturer's or distributor's notice of refusal to honor the succession. The franchise 
shall continue, and the manufacturer or distributor is prohibited from any action to the contrary, until a final 
judgment has been rendered on the proposed succession.

History

L 2010, c 164, § 2, effective July 1, 2010.

Annotations

Research References & Practice Aids
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[§ 437-55.] Establishment or relocation of franchise within relevant market 
area.

(a)  When a manufacturer or distributor establishes or relocates a franchise within the relevant market area 
of an existing dealer with a franchise for the same line make, the manufacturer or distributor shall provide a 
notice to such existing dealers, hereinafter “affected dealers”. For the purposes of this section, “affected 
dealer” means a dealer that operates a same line make franchise in a relevant market area wherein the 
manufacturer or distributor is proposing to add or relocate a franchise. The manufacturer's or distributor's 
notice shall state the location of the proposed dealership and the date on or after which the franchise 
intends to be engaged in business.

(b)  An affected dealer may file a petition in the manner prescribed in section 437-51 within thirty days of 
receipt of the manufacturer's or distributor's notice for determination of whether the manufacturer or 
distributor has good cause to establish or relocate an additional franchise within the dealer's relevant 
market area. When such a petition is filed, the manufacturer or distributor shall not establish or relocate the 
proposed franchise until a hearing has been held and a determination made whether good cause exists for 
the proposed addition or relocation. The determination of a petition filed under this subsection shall be 
made no later than one hundred eighty days from receipt of notice of the petition except for good cause. 
The manufacturer or distributor shall have the burden of proof to demonstrate good cause exists for the 
addition or relocation of an additional franchise within the affected dealer's relevant market area.

(c)  In determining whether the manufacturer or distributor has good cause to add or relocate the franchise 
into an affected dealer's relevant market area the hearings officer under section 437-51 shall consider and 
make findings upon evidence including the permanency and size of investment made and the reasonable 
obligations incurred by the existing new motor vehicle dealers in the relevant market area; the growth or 
decline in population and new car registrations in the relevant market area; the effect on the consuming 
public in the relevant market area; whether it is injurious or beneficial to the public welfare for a new dealer 
to be established; whether the new motor vehicle dealers of the same line make in that area are providing 
adequate competition and convenient customer care for the motor vehicles of the same line make including 
the adequacy of motor vehicle sales and service facilities, equipment, supply of motor vehicle parts, and 
qualified service personnel; whether the establishment or relocation of the proposed dealership appears to 
be warranted and justified based on economic and marketing conditions pertinent to dealers competing in 
the community or territory, including anticipating future changes; the effect on the relocating dealer of a 
denial of its relocation into the relevant market area; and the reasonably expected market penetration of the 
line make motor vehicle for the community or territory involved, after consideration of all factors which may 
affect such penetration, including demographic factors such as age, income, education, size class 
preference, product popularity, retail lease transactions, or other factors affecting sales to consumers of the 
community or territory.

(d)  This section shall not apply to the relocation of an existing dealer within two miles of the dealer's 
existing dealership location; the appointment of a successor dealer at the same location as its predecessor 
or within a two-mile radius from any boundary of the predecessor's former location within one year from the 
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date on which the predecessor ceased operations or was terminated, whichever occurred later; or the 
relocation of a dealer to a site that is farther away from the protesting affected dealer than the existing 
location.

History

L 2010, c 164, § 2, effective July 1, 2010.
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§ 437-56. Reimbursement for parts.

(a)  In no event shall any manufacturer or distributor pay its dealers a markup on parts for warranty work 
that is less than that charged by the dealer to the retail customers of the dealer; provided that such dealer's 
retail parts markup is not unreasonable when compared with that of same line make authorized franchise 
dealers of the manufacturer or distributor for identical merchandise or services in the State.

(b)  The retail markup charged by the dealer shall be established by submitting to the manufacturer or 
distributor a sufficient quantity of numerically consecutive repair orders from the most recent months to 
provide one hundred qualifying customer-paid repair orders. For a dealer unable to provide one hundred 
qualifying customer-paid repair orders out of all numerically consecutive repair orders within the two-month 
period prior to the submission, the dealer shall submit customer service repair orders of all types, including 
customer pay, warranty, and internal, for that two-month period. The repair orders shall contain the price 
and percentage markup. Dealers shall declare in their submission the average markup the dealer is 
declaring as its new parts reimbursement rate. The declared parts reimbursement markup shall take effect 
within ninety days after initial submission to the manufacturer or distributor and shall be presumed to be fair 
and reasonable. However, the manufacturer or distributor may make reasonable requests for additional 
information supporting the submission. The ninety-day time frame in which the manufacturer or distributor 
shall make the declared parts reimbursement markup effective shall commence following receipt from the 
dealer of any reasonably requested supporting information. The dealer shall not request a change in the 
parts reimbursement markup more than once every twelve months.

(c)  In determining qualifying repair orders for parts, the following work shall not be included: repairs for 
manufacturer or distributor special events; repairs covered by any insurance or service contract; federal, 
state, or local government legislated vehicle emission or safety inspections; parts sold at wholesale or 
repairs performed at wholesale, which shall include any sale or service to a fleet of vehicles; engine 
assemblies and transmission assemblies; routine maintenance not covered under any retail customer 
warranty, such as fluids, filters, and belts not provided in the course of repairs; nuts, bolts, fasteners, and 
similar items that do not have an individual part number; tires; and vehicle reconditioning.

(d)  Dealers shall have at least thirty days after the repair work is completed to submit a claim for approval. 
All claims made by the dealers for compensation for delivery, preparation, and warranty work shall be 
approved or disapproved and if approved, paid within forty-five days after receipt by a manufacturer or 
distributor of a properly completed claim. All sale incentive claims shall be approved or disapproved and if 
approved, paid within sixty days after receipt by a manufacturer or distributor of a properly completed claim. 
When any claim is disapproved, the dealer shall be notified in writing of the grounds for disapproval. Failure 
to disapprove a claim within the required time frame constitutes approval of the claim.

(e)  A manufacturer or distributor may not recover, or attempt to recover, from dealers its cost for 
reimbursing a dealer for warranty work as required by this section.

(f)  For the purposes of this section, the director of commerce and consumer affairs shall:
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(1)  Conduct a review of the costs of the repairs of motor vehicles, including the prices charged by 
dealers for performing repairs under warranty and repairs not under warranty; and

(2)  Compare such costs to repairs performed by non-dealers.

History

L 2010, c 164, § 2, effective July 1, 2010; am L 2012, c 246, § 2, effective July 6, 2012.
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The 2012 amendment added (e) and (f) and made a stylistic change.
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[§ 437-57.] Warranty and incentive audits.

(a)  No manufacturer or distributor shall conduct a warranty or incentive audit on previously paid claims or 
chargeback any warranty or incentive payment previously made more than one year after the date the 
manufacturer or distributor made the payment to the dealer. This section shall not apply to fraudulent 
claims.

(b)  A manufacturer or distributor shall not chargeback a dealer for sales or warranty payments unless the 
manufacturer or distributor can satisfy its burden of proof that the dealer's claim was fraudulent or that the 
dealer did not substantially comply with the reasonable written procedures of the manufacturer or 
distributor.

(c)  The manufacturer or distributor shall provide the dealer a written notice thirty days before imposing a 
proposed chargeback. The dealer may protest the imposition of a proposed chargeback prior to the 
imposition of a proposed chargeback. The dealer, manufacturer, or distributor shall conduct any internal 
dispute resolution process in accordance with the franchise agreement. After the internal dispute resolution 
process is concluded, the dealer may file a petition in the manner prescribed in section 437-51 protesting 
the proposed chargeback amount. If a petition is filed, the proposed chargeback shall be stayed during the 
entirety of the action and until a final judgment has been rendered.

History

L 2010, c 164, § 2, effective July 1, 2010.
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[§ 437-58.] Cancellation or failure to renew franchise agreement.

(a)  A manufacturer or distributor shall give written notice to the dealer and the board of the manufacturer's 
intent to terminate, discontinue, cancel, or fail to renew a franchise agreement at least sixty days before the 
effective date thereof, and state with specificity the grounds being relied upon for such discontinuation, 
cancellation, termination, or failure to renew; provided that the manufacturer or distributor may provide the 
notice fifteen days before the effective date of termination, discontinuation, cancellation, or non-renewal in 
the following circumstances:

(1)  The dealer has filed a voluntary petition in bankruptcy or has had an involuntary petition in 
bankruptcy filed against it which has not been discharged within thirty days after the filing, there has 
been a closeout or sale of a substantial part of the dealer's assets related to the business, or there has 
been a commencement of dissolution or liquidation of the dealer;

(2)  The dealer has failed to operate in the normal course of business for seven consecutive days or 
has otherwise abandoned the business;

(3)  The dealer has pleaded guilty to or has been convicted of a felony affecting the relationship 
between the dealer and the manufacturer or distributor;

(4)  The dealer has engaged in conduct that is injurious or detrimental to the dealer's customers or to 
the public welfare;

(5)  There has been a change, without the prior written approval of the manufacturer or distributor, in 
the location of the dealer's principal place of business under the dealership agreement; or

(6)  Misrepresentation or fraud upon the manufacturer by the dealer.

(b)  A dealer who receives notice of intent to terminate, discontinue, cancel, or fail to renew may, within the 
sixty-day notice period, file a petition in the manner prescribed in section 437-51 for a determination of 
whether such action is taken in good faith and supported by good cause. The manufacturer or distributor 
shall have the burden of proof that such action is taken in good faith and supported by good cause.

(c)  If the manufacturer's or distributor's notice of intent to terminate, discontinue, cancel, or fail to renew is 
based upon the dealer's alleged failure to comply with sales or service performance obligations, the dealer 
shall first be provided with notice of the alleged sales or service deficiencies and afforded at least one 
hundred eighty days to correct any alleged failure before the manufacturer or distributor may send its notice 
of intent to terminate, discontinue, cancel, or fail to renew. Good cause shall not be deemed to exist if a 
dealer substantially complies with the manufacturer's or distributor's reasonable performance provisions 
within the one hundred eighty-day cure period, or if the failure to demonstrate substantial compliance was 
due to factors that were beyond the control of the dealer.

(d)  Good cause shall not exist absent a breach of a material and substantial term of the franchise 
agreement. The existence of one or more circumstances enumerated in subsection (a)(1) through (6) 
above shall be presumed to be good cause, and the dealer shall have the burden of proof to show that the 
action was not taken in good faith and supported by good cause.
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(e)  Except in the circumstances enumerated in subsection (a)(1) through (6) above, the franchise 
agreement shall remain in effect until a final judgment is entered after all appeals are exhausted, and during 
that time the dealer shall retain all rights and remedies pursuant to the franchise agreement, including the 
right to sell or transfer the franchise.

(f)  Upon the termination, discontinuation, cancellation, or failure to renew the franchise agreement by the 
manufacturer or distributor, the manufacturer or distributor shall compensate the dealer for all new, unused, 
and undamaged parts listed in the current parts catalog and still in the original, resalable merchandising 
packages and in unbroken lots; provided that for sheet metal, a comparable substitute may be used. Prices 
shall be those in effect at the time the manufacturer or distributor receives the parts, less applicable 
allowances; the fair market value of all undamaged, unmodified special tools, equipment, and signage 
required by the manufacturer or distributor and acquired by the dealer within the three years prior to the 
termination; all new, undamaged, and unsold vehicle inventory of the current model year and one model 
year prior acquired from the manufacturer or distributor or from another same line make dealer in the 
ordinary course of business prior to the effective date of termination or non-renewal; provided that the 
vehicle has less than five hundred miles registered on the odometer. The purchase price shall be the 
dealer's net acquisition cost. The compensation shall be paid to the dealer no later than ninety days from 
the date of the franchise termination, discontinuation, cancellation, or failure to renew.

(g)  In addition to the other compensation set forth in this section, upon the termination, discontinuation, 
cancellation, or failure to renew the franchise agreement by a manufacturer or distributor without good 
cause and good faith; or as a result of the discontinuation of a line make, the manufacturer or distributor 
shall compensate the dealer at the fair market value for the dealer's capital investment, which shall include 
the going business value of the business, goodwill, property, and improvement owned or leased by the 
dealer for the purpose of the franchise as of the effective date of the termination or one day prior to the date 
of the notice, whichever is greater. The compensation shall be paid to the dealer no later than ninety days 
from the date of the franchise termination, discontinuation, cancellation, or failure to renew.

(h)  As used in this section, “good faith” means the duty of each party to any franchise agreement to fully 
comply with that agreement, and to act in a fair and equitable manner towards each other.

History

L 2010, c 164, § 2, effective July 1, 2010.

Annotations

Notes to Decisions

Miscellaneous.

In a case arising from the non-renewal of a distributorship agreement in which a motorcycle manufacturer filed a  
Fed. R. Civ. P. 12(b)(6) motion to dismiss, the distributor's allegations were sufficient to state a claim under  Haw 
Rev. Stat. § 437-28(a)(21)(A) and (C), but the distributor had not sufficiently alleged violation of Haw. Rev. Stat. §§ 
43-52 and 437-58.  Cycle City, Ltd. v. Harley-Davidson Motor Co., 81 F. Supp. 3d 993, 2014 U.S. Dist. LEXIS 
181522 (D. Haw. 2014).
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§ 437-59. Used vehicle recall; stop-sale orders.

(a)  A manufacturer shall compensate its new motor vehicle dealers for all labor and parts required by the 
manufacturer to perform recall repairs. Compensation for recall repairs shall be reasonable as described in 
subsection (e). If parts or a remedy are not reasonably available to perform a recall service or repair on a 
used vehicle held for sale by a dealer authorized to sell and service new vehicles of the same line make 
within thirty days of the manufacturer issuing the initial notice of recall, and the manufacturer has issued a 
stop-sale order on the vehicle, the manufacturer shall compensate the dealer at a prorated rate of at least 
one per cent of the value of the vehicle per month, beginning on the date that is thirty days after the date on 
which the stop-sale order was provided to the dealer until:

(1)  The date the recall or remedy parts are made available; or

(2)  The date the dealer sells, trades, or otherwise disposes of the affected used motor vehicle;

whichever is earlier.

(b)  The value of a used vehicle shall be the average trade-in value for used vehicles as indicated in an 
independent third-party guide for the year, make, and model of the recalled vehicle.

(c)  This section shall only apply to:

(1)  Used vehicles subject to a stop-sale order for which repair parts or a remedy remain unavailable for 
thirty days or longer and that:

(A)  Are in the dealer’s inventory at the time the stop-sale order was issued; or

(B)  Are taken into the used vehicle inventory of the dealer as a result of a consumer trade-in 
incident to the purchase of a new or certified pre-owned used vehicle from the dealer after the stop-
sale order was issued; and

(2)  New motor vehicle dealers holding an affected used vehicle for sale that is a line make that the 
dealer is franchised to sell or on which the dealer is authorized to perform recall repairs.

(d)  Subject to the audit provisions of section 437-57, it shall be a violation of this section for a manufacturer 
to reduce the amount of compensation otherwise owed to an individual new motor vehicle dealer, whether 
through a chargeback, removal of the individual dealer from an incentive program, or reduction in amount 
owed under an incentive program solely because the new motor vehicle dealer has submitted a claim for 
reimbursement under this section; provided that this subsection shall not apply to an action by a 
manufacturer that is applied uniformly among all dealers of the same line make in the State.

(e)  All reimbursement claims made by new motor vehicle dealers pursuant to this section for recall repairs, 
or for compensation where no part or repair is reasonably available and the vehicle is subject to a stop-sale 
order shall be subject to the same limitations and requirements as a warranty reimbursement claim made 
under section 437-56 or 437-28(a)(21)(G). In the alternative, a manufacturer may compensate its 
franchised dealers under a national recall compensation program; provided that the compensation under 
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the program is equal to or greater than that provided under subsection (a) or the manufacturer and dealer 
otherwise agree.

(f)  Nothing in this section shall require a manufacturer to provide total compensation to a dealer that would 
exceed the total average trade-in value of the affected used motor vehicle, as originally determined under 
subsection (b).

(g)  Any remedy provided to a dealer under this section is exclusive and may not be combined with any 
other state or federal recall compensation remedy.

(h)  A manufacturer may direct the manner and method in which a dealer shall demonstrate the inventory 
status of an affected used motor vehicle to determine eligibility under this section; provided that the manner 
and method may not be unduly burdensome and may not require information that is unduly burdensome for 
a dealer to provide.

(i)  For purposes of this section, a “stop-sale order” means a notification issued by a manufacturer to its 
franchised new motor vehicle dealers, stating that certain used vehicles in inventory should not be sold or 
leased, at either retail or wholesale.

History

HISTORY: 

L 2018, c 163, § 2, effective July 1, 2018.
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